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Kristin explained that she attempted to refinance her home in Fargo during the divorce 

when interest rates were low, but when requested she was ignored.  Kristin expressed that 

she had the opportunity to purchase land but couldn’t because Jon was in control of the 

parties assets.  Jon and Kristin would typically go on several trips throughout the year.  

While Kristin has not been able to do that this year, Jon has been on multiple trips, 

including two trips to Las Vegas with his significant other.  While Kristin’s standard of 

living has decreased, Jon’s has increased.  

[70.] Kristin’s contributions to Jon’s livelihood of farming helped him to reach his higher 

earning ability and Kristin sacrificed many years of her life to do so.  Jon argued that giving 

Kristin farmland would threaten the viability of the farm.  The evidence does not support 

this. The farm would still thrive if Jon is not farming the parties land.  The parties’ land is 

only 20 percent of what Jon is farming now, which include contracts established by both 

Kristin and Jon.   

[71.] The findings of fact indicate that the parties have approximately the same income 

which is not supported by the evidence.  Jon Buchholz earned a gross income of $878,116.  

His net income was $32,338.  Under Schedule F in John’s 2020 Tax Return you can see 

the profit and loss from farming.  Jon’s bank statements show $310,617.30 in prepaid seed, 

chemical, and fertilizer.  His tax returns show prepaid chemical of $71,139, prepaid seed 

of $152,313, and prepaid fertilizer of $60,000 for a total of $283,452 in prepaid expenses.  

Jon depreciated the equipment at $233,759.  The land payments were essentially payments 

on the interest for the land loans, which was all written off.   

[72.] The rent paid to landlords was all written off.  Jon’s actual income is approximately 

$549,549 per year when you add back in the depreciation and the prepaid expenses 
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combined with the $32,338 that Jon listed as his net income.  Jon’s income is around 

$549,549, and Overboe’s income is about 10 percent of that.  It should also be noted that 

while Jon can write off these business expenses in full, Kristin is only allowed to write off 

$2,500 per year of the interest on her student loans.  By paying these loans off, Kristin 

would have to show income for any additional amounts paid towards the loans.   

The Distribution 

[73.] Based on the foregoing analysis, the Court held that “in light of that, the court finds 

the appropriate manner of division is to give the parties the productive assets that are 

required.  Their equal earning capacities are demonstrated by the tax returns, that the net 

incomes were substantially or relatively similar over the period of the marriage, the last 

three years, and the court finds that in order to maintain that balance, Jon will need to retain 

the farming assets with an equalization payment to Kristin.” As stated above, Jon’s actual 

income is approximately $549,549 per year when you add back in the depreciation and the 

prepaid expenses combined with the $32,338 that Jon listed as his net income.  Jon’s 

income is around $549,549, and Kristin’s income is about 10 percent of that.   

[74.] With regards to the source of the property, the Court found that “Jon has substantial 

property accumulation prior to the marriage, including land tracts 1 and 2, these were 

purchased two to three years prior to the marriage.  When tract 1 was purchased, Kristin 

was just getting out of law school.  It is not credible to believe that she had a significant 

part in the acquisition of that property.   

[75.] Tract 2 was purchased the following year, 2 years prior to the parties’ marriage.  

There is no substantial evidence that Kristen had a role in the acquisition of the property 

or had substantial contributions to the farm operations.  The house in Nome was purchased 
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prior to the marriage but both parties contributed to the improvements in the home.  The 

4th tract of law was purchased during the marriage.  Jon had farm debts prior to the 

marriage.  In order for the parties to maintain their relatively equal income earning abilities, 

Jon must retain the income producing assets in the farmland and farm equipment.  Kristin 

has significant student loan debt which pre-dates the marriage.  The total value of property 

acquired well before the marriage does militate against a 50/50 equitable distribution for 

the marriage itself.”   

[76.] The Court held that a proper distribution of the estate on a percentage basis is 65 

percent to Jon and 35 percent to Kristin.4   The Court held that a 35/65 split of assets was 

equitable “based on the fact that a large proportion of assets, $1.2 million, were acquired 

by Jon prior to the marriage”.  In coming to this conclusion the Court considered the values 

of the farmland listed on an appraisal done in 2021 and retroactively applied it to 2013 

when the parties were married.  There was no evidence presented that the land was worth 

$1.2 million when the parties entered the marriage.  Kristin’s contributions were equal to 

acquiring this property, if not more than Jon’s contributions.   

Motions to Strike 

[77.] The District Court abused its discretion in striking the Declarations of Kristin 

Overboe.   Under N.D.R.Civ.P. 61, “at every stage of the proceeding, the Court must 

disregard all errors and defects that do not affect any party’s substantial rights.”  “In a non-

jury case the court should admit all evidence which is not clearly inadmissible because a 

 
4 The Court ordered Jon to pay Kristin $680,243.  This was calculated by taking the net 
total marital estate of $2,456,054 less $5,000 for attorney fees for a net of $2,451,054 
times .35, which equals $857,869.   The total of $857,869 plus $5,000 for attorney fees is 
$862,869.   Kristin’s payment is determined by subtracting $182,626 from $862,869 
which is $680,243.   
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judge, when deliberating the ultimate decision, is capable of distinguishing between 

admissible and inadmissible evidence.”  Rath v. Rath, 2018 ND 138, ¶ 17, 911 N.W.2d 

919. “In a bench trial, we presume the court only considered competent evidence, and it is 

not reversible error to admit incompetent evidence unless the evidence induced an 

improper finding.”  Rath, at ¶ 17 (quoting B.B., at ¶ 10).  We have explained: 

In the trial of a nonjury case, it is virtually impossible for a trial judge to 
commit reversible error by receiving incompetent evidence, whether 
objected to or not.  An appellate court will not reverse a judgment in a 
nonjury case because of the admission of incompetent evidence, unless all 
of the competent evidence is insufficient to support the judgment or unless 
it affirmatively appears that the incompetent evidence induced the court to 
make an essential finding which would not otherwise have been made.. ..On 
the other hand, a trial judgment who, in the trial of a nonjury case, attempts 
to make strict rulings on the admissibility of evidence, can easily get his 
decision reversed by excluding evidence which is objected to, but which, 
on review, the appellate court believes should have been admitted.   
 

[78.] Orwig v. Orwig (quoting Haas v. Hudson & Wylie, LLP, 2020 ND 65, ¶ 14, 940 

N.W.2d 650 (quoting Fuhrman v. Fuhrman, 254 N.W.2d 97, 99 (N.D. 1977)).  

CONCLUSION 

[79.] In this case, the Court made multiple mistakes.  While the court relied on Jon’s 

attorneys to submit the appropriate law, it never happened, and ultimately the Court made 

major mistakes of law based on that reliance.  According to the U.S. Supreme Court in an 

opinion written by Justice Thomas, today, Rule 60(b)(1) of the Federal Rules of Civil 

Procedure allows a party to seek relief from a final judgment based on a judge’s errors of 

law under Rule 60(b)(1). Kemp v. US, 596 U.S. ___ (2022).  Kristin sought relief from the 

Judgment pursuant to Rule 60(b) and moved to amend the findings.  The Court here denied 

her relief even though serious errors of law and fact were made.  The Court’s decisions in 
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this matter are clearly erroneous and do not comply with North Dakota law.  The Judgment 

should be reversed in some aspects and remanded for further findings. 

[80.] Oral argument would be helpful to explain the law and legislative history for the 

divorce statute. 

[81.] WHEREFORE, Appellant prays for the following relief on review: 

a. Reverse the Order Striking Kristin’s Declarations and Exhibits from the record, as 
void for lack of jurisdiction; 

b. Reverse the Court’s grant of a divorce to Kristin on the grounds of irreconcilable 
differences and remand for findings individual to Kristin’s particular grounds in 
accordance with the court’s previous findings.  Allow additional evidence to be 
presented as necessary to determine the full statutory grounds to which Kristin is 
entitled to a divorce from Jon;  

c. Reverse and remand this cases to the district court to include all marital property 
that was previously excluded from the Court’s valuation of the marital estate and 
to exclude property that was not part of the marital estate such as the funds in 
Kristin’s IOLTA account; 

d. Reverse and remand to re-evaluate the evidence in accordance with the current 
statute regarding the valuation of property; 

e. Reverse the Court’s distribution of property so as to grant an equitable distribution 
of property in accordance with North Dakota law.   

f. Reverse the protective order releasing Jon from any obligation to furnish answers 
to the discovery served by Kristin on March 31st, 2022. 

 
DATED this 13th day of June, 2022.  

       Kristin A. Overboe (ND #06751) 
       4225 38th St. SW, Suite 107 
       Fargo, ND 58104 
       T: (701) 282-6111 
       kristin@overboelaw.com 
       Pro Se / Defendant 
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